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August 9, 2022 

Susan S. Lessard, Chair 
Board of Environmental Protection 
17 State House Station 
Augusta, ME 04333-17 

RE: Response to the Sebago Chapter of Trout Unlimited Appeal of Water Quality 
Certification, Brookfield White Pine Hydro LLC (BWPH), Hiram Hydroelectric 
Project, #L007780-33-L-N 

Dear Chair Lessard: 

On behalf of Brookfield White Pine Hydro LLC (“BWPH”), licensee of the Hiram 
Hydroelectric Project (the “Hiram Project”), this letter responds to the March 31, 2022 appeal by the 
Sebago Chapter of Trout Unlimited (“TU”) of the above-captioned Water Quality Certification 
(“WQC”) issued by Maine Department of Environmental Protection (“DEP” or the “Department) on 
March 4, 2022. See Exhibit A. 

In issuing the WQC, the Department, based on its review and analysis of the Hiram Project’s 
current and proposed operations, determined that BWPH has demonstrated the following: 

1. The Hiram riverine impoundment and the outlet stream below the Hiram Dam are suitable 
for the designated uses as habitat for fish and other aquatic life and support indigenous 
aquatic species. 

2. The waters discharged to the outlet of the Hiram Dam meet Class A aquatic life criteria and 
can be characterized as “natural.”  

3. The Hiram Project waters are sufficiently oxygenated; dissolved oxygen (“DO”) 
concentrations meet Class A standards. 

4. The Hiram Project waters are suitable for the designated uses of recreation in and on the 
water,1 fishing, and navigation. 

5. The Hiram Project meets the state’s antidegradation policy as its in-stream uses have 
remained generally the same since 1975 and level of water quality to protect those uses has 
been maintained. 

1 Condition 5.A of the WQC requires BWPH to secure permanent rights for the existing impoundment boat launch or 
develop and include a plan and schedule for construction of a new boat launch. The existing impoundment boat launch is 
located on privately owned land adjacent to a residential home. The owner has allowed the public to use the boat launch for 
decades on an entirely informal basis. BWPH will either obtain a formal access agreement from the owner for the duration 
of the FERC license or develop the boat launch on land to which BWPH has secured the necessary rights. 
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As reflected in the WQC, DEP carefully considered TU’s comments on BWPH’s WQC 
application and the draft WQC and met with TU representatives to discuss their concerns and to 
explain the Department’s analysis of BWPH’s supporting studies. Nonetheless, TU takes issue with all 
of DEP’s conclusions and insists that the WQC was issued on an arbitrary and capricious basis by the 
Department. This is not the case. 

Rather than reiterate what DEP has already thoroughly explained in its WQC, this response 
addresses only TU’s assertions and complaints. 

1. TU incorrectly asserts that the Hiram Project waters are subject to water classification 
standards that are not found in Maine law. 

TU acknowledges that the Hiram Project waters are classified as Class A by the Maine 
Legislature,2 but insists that the Legislature’s true intent was for this stretch of the Saco River to be 
subject to an unspecified level of “special scrutiny”. TU’s only support for this assertion consists of 
general statements, cherry-picked from the following Maine statutes, none of which create or establish 
water quality or water classification standards:  

(a) 38 M.R.S. Section 480-P, Natural Resources Protection Act (“NRPA”) 

Section 480-P, entitled, “Special protection for outstanding river segments,” includes 
portions of the Saco River. As TU candidly admits, NRPA does not establish water quality 
standards for classification purposes. Thus, other than having a conveniently monikered 
section title,3 there is nothing in Section 480-P that rises to the level of a standard 
applicable to this or any other water quality certification proceeding.  

(b) 38 M.R.S. Sections 951 et seq. (“Chapter 6”) 

Chapter 6 is the statutory framework creating the Saco River Corridor Commission (the 
“Commission”). The Commission is a planning body that issues development permits 
subject to performance standards such as for building construction; sewage disposal; docks, 
piers and floats; tillage; land clearing; timber harvesting; minimum lot sizes, and so forth. 
38 M.R.S. § 962. The jurisdiction of the Commission does not include water quality 
certification. Further, Chapter 6 specifies that the Commission is not allowed to adopt any 
rule establishing air or water quality standards in conflict with DEP rules without the prior 
approval of the Board of Environmental Protection. 38 M.R.S. § 961.  

(c) 12 M.R.S., Sections 401 et seq. (“Chapter 200”) 

In Chapter 200, the Legislature established a policy on “new dams and diversion projects” 
and “redevelopment of existing dams” for certain river and stream segments. 12 M.R.S. § 

2 38 M.R.S. § 467(12)(A)(4) provides: 12. Saco River Basin. A. Saco River, main stem. (4) From its confluence with the 
impoundment of the Hiram Dam to a point located 1,000 feet below the Hiram Dam - Class A.  
3 Headings are not part of the legal provision for purposes of statutory interpretation. See 1 M.R.S. § 71(10); Grant v. Town 
of Belgrade, 2019 ME 160, ¶ 19 n.3, 221 A.3d 112. 
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403. While the Saco River is recognized as one of the 18 river and stream segments 
meriting special protection, id., the Department correctly found in the WQC that “[n]o new 
dams or diversion projects and no redevelopment is proposed for the Hiram Hydroelectric  
Project.” Ex. A at 8, n.15. Thus, Chapter 200 simply does not apply here. Chapter 200 also 
explicitly declares that a “carefully considered and well-reasoned balance among competing 
uses of the state’s rivers and streams,” must be struck. 12 M.R.S. § 402. These uses include 
not only fisheries, scenic beauty, and recreation, but also hydropower—specifically to 
“[i]ncrease the hydroelectric power available to replace foreign oil in the State.” 12 
M.R.S. § 402(6) (emphasis added). Chapter 200 cannot be read to create any special water 
quality scrutiny. 

In sum, the segment of the Saco River relevant to the Hiram Project is Class A and is subject to 
Class A standards only – and not to any other “special” standard. 

2. TU incorrectly asserts that so-called “dewatering” below the Hiram dam violates Maine 
water quality standards and therefore DEP is required to conduct a Use Attainability 
Analysis (“UAA”). 

TU fundamentally misunderstands the federal regulations concerning UAAs set forth in 40 
CFR 131.10(g).4 A UAA is a scientific assessment of the factors affecting the attainment of the 
“fishable/swimmable” uses specified in Clean Water Act Section 101(a)(2). A UAA is required only if 
a state wishes to demonstrate that attaining a designated use is not feasible (based on one or more of 
the six technical factors specified in subsection 10(g)). Here, the Department is neither removing a 
designated use nor making a designated use subject to a less stringent standard than Class A. Thus, no 
UAA is required. 

4 Section 131.10(g) provides: States may designate a use, or remove a use that is not an existing use, if the State conducts a 
use attainability analysis as specified in paragraph (j) of this section that demonstrates attaining the use is not feasible 
because of one of the six factors in this paragraph. If a State adopts a new or revised water quality standard based on a 
required use attainability analysis, the State shall also adopt the highest attainable use, as defined in § 131.3(m).  
(1) Naturally occurring pollutant concentrations prevent the attainment of the use; or  
(2) Natural, ephemeral, intermittent or low flow conditions or water levels prevent the attainment of the use, unless these 
conditions may be compensated for by the discharge of sufficient volume of effluent discharges without violating State 
water conservation requirements to enable uses to be met; or  
(3) Human caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would 
cause more environmental damage to correct than to leave in place; or  
(4) Dams, diversions or other types of hydrologic modifications preclude the attainment of the use, and it is not feasible to 
restore the water body to its original condition or to operate such modification in a way that would result in the attainment 
of the use; or  
(5) Physical conditions related to the natural features of the water body, such as the lack of a proper substrate, cover, flow, 
depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic life protection uses; or  
(6) Controls more stringent than those required by sections 301(b) and 306 of the Act would result in substantial and 
widespread economic and social impact. 
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3. TU incorrectly asserts that the WQC must require that BWPH provide vistas of Hiram falls 
and that the WQC does not address management of Project recreation sites. 

TU complains that the Project has lost certain recreational features over the years. Specifically, 
TU wants the Project to provide vistas of the falls, more parking, and a canoe portage with a year-
round watered terminus. 

Scenic views are not a state water quality standard or a designated use of Class A waters. There 
are no water quality standards or designated uses for scenic views associated with Class A waters in 
Maine. In fact, scenic views are not part of any standard or designated use for any classification of 
freshwaters in Maine. Nonetheless, while views from the Scenic Overlook have gradually been 
obscured by natural tree growth with the passage of time,5 views of the pools, cascades, and ledges 
below the Hiram dam are available from the tailwater recreation site, including from the popular sand 
bar area, which, depending on where one stands on the sand bar, offers views of the Project dam, 
powerhouse, tailwater and ledges. See, e.g., Exhibit B, Hiram Hydroelectric Project Initial Study 
Report (ISR) at 2-96 (Photo 2.3-11), for an example of a view from the sand bar toward the 
powerhouse. 

TU’s assertion that the WQC does not address management of the Hiram Project recreational 
sites is incorrect. Condition 5.A of the WQC requires BWPH to prepare and implement a plan to 
address management of the Project recreation sites over the term of the new license, including securing 
permanent rights to access, operate, and maintain the existing informal impoundment boat launch or 
providing a plan and schedule for constructing a new boat launch developed in consultation with 
MDIFW.6 It is DEP’s observation such plans have worked well at other hydropower facilities. Ex. A at 
23, n.32. Thus, the WQC addresses TU’s concerns regarding recreational facilities. 

4. TU incorrectly asserts that the DEP is required or empowered to rewrite the Fisheries 
Agreement in this water quality certification proceeding in order to provide for 
“immediate” native brook trout passage. 

The Fisheries Agreement, Exhibit C,7 most recently amended in 2019, is a FERC-approved 
comprehensive settlement agreement regarding six hydropower projects on the Saco River (of which 

5 The Scenic Overlook “provides no physical access to Project lands or waters, and the visual access once available there is 
now gone, the result of vegetative growth that has fully obscured views of the powerhouse, the Project dam or the Saco 
River.” Ex. A at 21. Therefore, BWPH seeks to remove the Scenic Overlook from the Project’s formal recreation sites 
because it no longer provides views of the Project and so no longer serve a Project purpose. Ex. A at 22.  
6 Condition 5.A also addresses those comments on the WQC application by MDIFW concerning the boat launch that were 
cited by TU. 
7 The Fisheries Agreement consists of (a) the Saco River Fish Passage Agreement, dated May 24, 1994 and Annex I: 
Assessment Process and Criteria dated January 20, 1995 (collectively, the “1994 Agreement”), which was entered into by 
Central Maine Power Co. (CMP); the Maine Atlantic Sea Run Salmon Commission (MASRSC); the Maine Department of 
Inland Fisheries and Wildlife (MDIFW), the Maine Department of Marine Resources (MDMR); the Maine State Planning 
Office (MSPO); U.S. Fish and Wildlife Service (USFWS); National Marine Fisheries Service (NMFS); Saco River Salmon 
Club (SRSC); Trout Unlimited; Maine Council, Trout Unlimited; Atlantic Salmon Federation (ASF); Maine Council, 
Atlantic Salmon Federation (MC-ASF); American Rivers, Inc.; City of Saco; City of Biddeford; and the New Hampshire 
Department of Fish and Game (NHDFG); (b) the Saco River Fisheries Assessment Agreement, dated February 2007 (the 
“2007 Agreement”), which was entered into by then project owners FPL Energy Maine Hydro LLC (FPL) and Saco River 
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the Hiram Project is the most upstream) that coordinates the installation of diadromous fish passage 
along the Saco River. The Fisheries Agreement provides a process by which all the parties would 
assess the need, design, and schedule for providing fish passage. The gravamen of TU’s issues with the 
Fisheries Agreement appears to be that it does not “immediately” require fish passage for native brook 
trout. Therefore, TU asks the Department to use the water quality certification process as an 
opportunity to revise the Fisheries Agreement to accomplish TU’s goals. Notably, TU wants to reach 
its preferred result through water quality certification without the buy-in or agreement of any of the 
parties to the carefully negotiated contract. 

In fact, the WQC addresses TU’s interest in the passage of native brook trout, albeit not 
necessarily on TU’s preferred schedule. As noted by DEP, MDIFW requested that native trout 
resources be considered when, in accordance with the Fisheries Agreement, fish passage at the Project 
dam is addressed in 2032. Ex. A at 27. Condition 3 of the WQC responds to MDIFW’s (and TU’s) 
concerns, by requiring BWPH to continue to implement the Fisheries Agreement, including all FERC-
approved amendments, and to consult with MDIFW regarding native trout. Ex. A at 32. DEP’s reliance 
on the Fisheries Agreement, negotiated with federal and state fisheries experts and numerous non-
governmental environmental organizations focused on fish passage (including, at least at one point, 
both the Maine Council of Trout Unlimited and its parent organization, Trout Unlimited), is reasonable 
and not arbitrary or capricious.  

5. TU incorrectly asserts that the Project does not meet Class A water quality criteria. 

To meet Class A standards, the benthic macroinvertebrate community must attain Class A 
aquatic life criteria consistent with the Department’s rules set forth in Chapter 579 and the flow of 
water must be sufficient to support the designate use of habitat for fish and other aquatic life. The 
Department found that BWPH had demonstrated both criteria were met. Ex. A at 13. 

TU argues that the Saco River below the Hiram Project powerhouse and dam does not meet 
Class A standards because the macroinvertebrate sampling point was located near the west bank of the 
river and therefore, because algal growth is often present at the edge of streams due to the presence of 
rooted aquatic grasses and filamentous algae, the selected sampling point was not representative of the 
river as a whole. This is incorrect for two reasons. First, the sampling location was not on the west 
bank of the stream – the sampling location was in the middle of the river channel, as shown in the ISR. 
See 106129 Ex. B at 2-15 (Figure 2.1-3) and 2-18 (Photos 2.1-3 and 2.1-4). Second, as noted by the 
Department, the presence of rooted grasses and filamentous algae would be expected throughout the 
riverbed. Ex. A at 15. Thus, even if the sampling point had been closer to the bank (which is clearly 
not the case), it still would have been representative of the river segment as a whole. 

Hydro LLC (SRH) and most of the parties to the 1994 Agreement (but not Trout Unlimited; Maine Council, Trout 
Unlimited; MSPO; the City of Saco, or the City of Biddeford); (c) Saco River Fisheries Assessment Agreement 
Amendment No. 1, dated May 2009, entered into by project owners FPL, SRH, USFWS, NMFS, MASC, MDIFW, 
MDMR, SRSC, ASF, MC-ASF, and NHDFG and (d) Saco River Fisheries Assessment Agreement Amendment No. 2, 
dated February 2019, which was entered into by BWPH (as successor to FPL), MC-ASF, MDIFW, MDMR, USFWS, 
NMFS, and the Saco Salmon Restoration Alliance.  
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TU also takes issue with the fact that the macroinvertebrate sampling location was taken from 
Class AA waters, slightly below the Class A portion of the outlet stream. The Department determined 
that this sampling location was appropriate because the deep sandy-bottomed tailwater pool 
immediately downstream of the Hiram Project (i.e., within 1,000 feet downstream of the dam) in Class 
A water was not the typical habitat targeted for river and stream macroinvertebrate sampling8 and 
therefore sampling of the tailwater pool would produce ambiguous results. Ex. A at 15, n.21. 
Regardless, as the macroinvertebrate communities representative of Class A waters are the same as the 
communities representative of Class AA waters, DEP reasonably concluded that the macroinvertebrate 
community sampled by BWPH was representative of Class A water quality criteria. Id.  

Further, TU takes issue with the location of the tailwater DO monitoring location, which, as 
shown in the ISR, was installed approximately 1,000 feet downstream of the powerhouse and just 
downstream of the large tailwater pool. See Ex. B at 2-5 (Figure 2.2-1) and 2-10 (Photo 2.1-2). This 
location was chosen to represent water temperature and DO conditions in accordance with the 
Department’s Sampling Protocol for Hydropower Studies (December 2017), and is consistent with 
DEP’s March 28, 2018 letter to FERC providing comments on the Pre-Application Document (PAD), 
Exhibit D.  Locating the DO monitoring station any closer to the dam or powerhouse would have 
placed the sensor (sonde) in the large tailwater pool that dominates the area within the first 1,000 feet 
of the Hiram dam, and not have been in a well-mixed, representative area, as required by DEP’s 
sampling protocols for hydropower projects. DEP did not take issue with the location of the DO 
monitoring station downstream of the Project because the monitoring location was selected in 
accordance with DEP protocols. DEP concluded that the monitoring results were indicative of DO 
conditions in the waters downstream of the Project, and “DEA [Division of Environmental 
Assessment] staff have not identified a reason to believe that water closer to the powerhouse would 
have lower DO concentrations than water measured in the chosen location.” Ex. A at 18, n.26.     

TU claims the DO study should be repeated in its entirety. Specifically, it complains that 
sampling program for DO in the bypass reach, i.e., the ledge area below Hiram dam, was incomplete 
because of sensor (sonde) malfunctions, with the result that data was reported from only two of the five 
ledge pools and did not include Pool #5, the so-called “stagnant” pool which TU asserts (without 
support) is the pool of greatest concern. TU’s assertion that the sampling program is somehow 
insufficient is not correct.  

At no point did FERC (or DEP) suggest that all five pools be monitored for DO. In fact, a July 
18, 2018 letter from FERC to BWPH explains this is not the case. As described in the letter, FERC 
observed during a June 12, 2018 site visit that the reach “is composed entirely of ledge/bedrock, with 
only two pools providing aquatic habitat.” See Exhibit E at Schedule A, § 1 n.4. Consequently, in a 
meeting FERC held with BWPH and the relicensing stakeholders (including TU) the next day, FERC 
“clarified that our focus will be on maintaining dissolved oxygen and water temperature in the 
bypassed reach’s two pools.” Ex. E at Schedule A, § 1. Therefore, it was determined by FERC that DO 

8 The benthic macroinvertebrate assessment criteria routinely used by DEP are found in the Department’s Methods for 
Biological Sampling and Analysis of Maine’s Inland Waters (Davies and Tsomides 2014). These criteria, as DEP notes, 
were developed from baseline data collected from representative flowing streams and rivers with hard, eroded substrate, not 
sandy-bottomed pools. See Davis and Tsomides at 5. 
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monitoring of the bypass reach should focus on the two pools in question (Pools #1 and #3) because 
they were the only pools capable of providing habitat.  

Further, DEP approved the detailed study plan for the bypass reach. See Ex. A at 18. See also
Exhibit F, a May 23, 2019 email from Kathy Howatt to BWPH in which DEP provided its review and 
comments on the final study plan for monitoring in the two pools in the bypassed reach. DEP did not 
direct BWPH to redo the DO/temperature monitoring that was conducted in the reach below the dam, 
because the sondes were placed in locations with flowing water and sufficient depth to keep them wet 
throughout the sampling period in keeping with DEP’s standard sampling protocol. Ex. A at 18, n.26.  

TU also asserts that sampling from the Hiram bypass reach did not comply with DEP’s 
Sampling Protocol for Hydropower Studies (December 2017) because it did not take place in all five 
pools. This is patently incorrect because water quality sampling took place in the bypass reach, which 
is all that the protocol calls for. 

In sum, it was not unreasonable or arbitrary for DEP to approve the selected sampling locations 
for purposes of evaluating whether aquatic life and DO numeric standards were met. 

6. TU incorrectly asserts that the Project violates anti-degradation standards because the Class 
A river segment below the Hiram Dam cannot be characterized as “natural” and because a 
significant portion of the segment does not meet the standards for Class A waters. 

To meet Class A standards, among other things, habitat for fish and other aquatic life “must be 
characterized as natural.” 38 M.R.S. § 465(2)(A). TU asserts that the segment below the dam cannot be 
characterized as natural because it is “dewatered.” At best, this term is an exaggeration. In fact, flow is 
present at all times, ranging from leakage flow to several thousand cfs when water is spilling at the 
dam. TU also maintains that there is simply no way for the segment below the dam to be “natural” 
because it is impacted by the dam’s “man-made” operations. It would be one thing if that were the 
legal standard (in which case, it is a standard that no hydropower project could ever meet). However, 
this is not the standard that BWPH must meet under Maine law. 

“Natural” is defined in 38 M.R.S. § 466(9) as meaning “living in, or as if in, a state of nature 
not measurably affected by human activity.” The Supreme Judicial Court of Maine in Watts v. Bd. of 
Envtl. Prot., noted that the words “or as if in” are significant: 

The definition of “natural” as “living in, or as if in, a state of nature not measurably 
affected by human activity” allows for a range of habitat conditions that may be deemed 
“natural” while simultaneously accounting for the various designated uses of Class A 
waters. 38 M.R.S. § 466(9) (emphasis added). These designated uses include not only 
habitat for fish and other aquatic life, but also fishing, recreation, agriculture, drinking 
water supply and hydroelectric power generation.  

2014 ME 91, ¶ 10, 97 A.3d 115 (italics in original; underlining supplied). 

Thus, it is simply incorrect that the river segment below the dam cannot be characterized as 
natural merely because it is altered by the Hiram Project dam. 
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In addition, TU asserts, without explanation, that the antidegradation policy is being violated 
because alleged “dewatering” began on or about 2008. As noted by DEP, to meet the antidegradation 
policy an applicant must show that project waters maintain in-stream water uses occurring on or after 
November 28, 1975. DEP found that while the Hiram Project structures have been replaced and 
maintained over time, in-stream uses (including hydropower generation, recreation in and on the water 
including fishing and navigation, and as habitat for fish and other aquatic life) are generally the same 
after November 1975. Ex. A at 26. TU has not demonstrated that there has been a change to in-stream 
uses that would result in a violation of the anti-degradation policy or that Class A standards have not 
been met. 

As noted by DEP, BWPH had to demonstrate that the macroinvertebrate community attains 
Class A aquatic life criteria in accordance with Chapter 579 and that the flow is sufficient to support 
the designated use of habitat for fish and other aquatic life as reflected in the Department’s 
Hydropower Project Flow and Water Level Policy. Ex. A at 13. DEP determined that “the natural 
conditions that characterize the falls do not support benthic organisms” and that ledge pools, while 
deep enough to support transient fish, lacked other critical characteristics, specifically a substrate that 
would support the diverse vegetative and macroinvertebrates communities that would, in turn, support 
a resident aquatic community. Ex. A at 14. Based on what DEP has characterized appropriately as 
“anecdotal reports” that the ledge pools are fishable and swimmable, TU asks that current leakage 
flows be increased, but, as DEP found, this would not render the falls more suitable for the designated 
use of habitat for fish or other aquatic life.  

The DEP correctly found that the defining characteristics of the reach below the dam, which 
include flow over high gradient ledge and extensive bedrock substrate, are not qualities that support the 
diverse vegetative or macroinvertebrate communities needed to sustain a resident aquatic community. 
Based on the assessment by the DEA, the qualitative assessment of BWPH and in the exercise of its 
professional judgement, the DEP determined that increasing minimum flows over Hiram Falls will not 
alter the defining characteristics of the falls – high gradient bedrock ledge – or make the reach suitable 
for benthic macroinvertebrates or enable the falls to support a resident aquatic community. Ex. A at 14-
17. FERC, it should be noted, came to the same conclusion. In its response to TU comments on 
FERC’s draft Environmental Assessment to the effect that dewatering the Hiram falls impairs water 
quality and is detrimental to aquatic species and plant life, FERC concluded in its Final Environmental 
Assessment, that since “the project is operated in a run-of-river mode which prevents dewatering of 
the river below the project . . . there is no evidence that the Hiram Project is adversely affecting water 
quality.” See Exhibit G at 76. 

In sum, TU has failed to show that the Project violates state anti-degradation policy or that the 
Project adversely affects water quality. 

* * * 

TU has not demonstrated that the Department acted unreasonably, arbitrarily, or capriciously in 
issuing the WQC. The WQC sufficiently addresses all concerns raised by TU in its appeal. TU has not 
shown why the BWPH should be directed to resubmit information or study data to the Department for 
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reevaluation or why the Board should agree to TU’s various specific “remedial” requests. We ask that 
the Board affirm the WQC as issued by the Department. 

Very truly yours, 

Sharon G. Newman 
SGN/bh 
Attachments (A-G) 
cc: William F. Hinkel, BEP 

Kyle Olcott, DEP  
Marybeth Richardson, DEP 
Scott Boak, Office of the Maine Attorney General 
Robert Martin, Office of the Maine Attorney General 
Scott J. Sells, Esq. 
Matthew Warner, Esq. 
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Exhibit List9

Response to TU Appeal of Hiram WQC 

A. DEP Water Quality Certification, Brookfield White Pine Hydro LLC (BWPH), Hiram 
Hydroelectric Project (Approval), #L007780-33-L-N, March 4, 2022. 

B. Brookfield White Pine Hydro LL, Initial Study Report, Hiram Hydroelectric Project (FERC No. 
2530-054) (TRC February 11, 2019). 

C. Fisheries Agreement (1994-2019). 

D. Letter dated March 28, 2018 to Kimberly Bose (FERC) from Kathy Howatt (DEP Hydropower 
Coordinator) re: FERC – Hiram Hydroelectric Project, Pre-Application Document Comment. 

E. Letter dated July 18, 2018 to Frank Dunlap (BWPH) from Steven Bowler (FERC) re: Staff 
Comments on the Proposed Study Plan for the Hiram Hydroelectric Project. 

F. Email dated May 23, 2019 to Jesse Wechsler and Frank Dunlap (BWPH) from Kathy Howatt (DEP 
Hydropower Coordinator) re: Hiram Falls Aquatic Habitat Study Plan. 

G. FERC Final Environmental Assessment for Hydropower License, Hiram Hydroelectric Project, P-
2530-057, Maine (April 2022). 

9 BWPH has confirmed with Kyle Olcott, DEP Hydropower Coordinator, that the documents in BWPH’s Exhibit List are 
included in the administrative record for the Appeal. 
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 OCF/90-1/r/95/r98/r99/r00/r04/r12/r18/r21 

2. Be familiar with the regulations and laws under which the application was processed, and the 
procedural rules governing the appeal. DEP staff will provide this information upon request and answer 
general questions regarding the appeal process. 

3. The filing of an appeal does not operate as a stay to any decision. If a license has been granted and it 
has been appealed, the license normally remains in effect pending the processing of the appeal. Unless a 
stay of the decision is requested and granted, a licensee may proceed with a project pending the outcome 
of an appeal, but the licensee runs the risk of the decision being reversed or modified as a result of the 
appeal. 

 
WHAT TO EXPECT ONCE YOU FILE A TIMELY APPEAL WITH THE BOARD 

The Board will acknowledge receipt of an appeal, and it will provide the name of the DEP project manager 
assigned to the specific appeal. The notice of appeal, any materials admitted by the Board as supplementary 
evidence, any materials admitted in response to the appeal, relevant excerpts from the DEP’s administrative 
record for the application, and the DEP staff’s recommendation, in the form of a proposed Board Order, will 
be provided to Board members. The appellant, the licensee, and parties of record are notified in advance of 
the date set for the Board’s consideration of an appeal or request for a hearing. The appellant and the 
licensee will have an opportunity to address the Board at the Board meeting. The Board will decide whether 
to hold a hearing on appeal when one is requested before deciding the merits of the appeal. The Board’s 
decision on appeal may be to affirm all or part, affirm with conditions, order a hearing to be held as 
expeditiously as possible, reverse all or part of the decision of the Commissioner, or remand the matter to 
the Commissioner for further proceedings. The Board will notify the appellant, the licensee, and parties of 
record of its decision on appeal. 

 
II. JUDICIAL APPEALS 

Maine law generally allows aggrieved persons to appeal final Commissioner or Board licensing decisions  
to Maine’s Superior Court (see 38 M.R.S. § 346(1); 06-096 C.M.R. ch. 2; 5 M.R.S. § 11001; and M.R. Civ. 
P. 80C). A party’s appeal must be filed with the Superior Court within 30 days of receipt of notice of the 
Board’s or the Commissioner’s decision. For any other person, an appeal must be filed within 40 days of the 
date the decision was rendered. An appeal to court of a license decision regarding an expedited wind energy 
development, a general permit for an offshore wind energy demonstration project, or a general permit for a 
tidal energy demonstration project may only be taken directly to the Maine Supreme Judicial Court. See 38 
M.R.S. § 346(4). 

Maine’s Administrative Procedure Act, DEP statutes governing a particular matter, and the Maine Rules of 
Civil Procedure must be consulted for the substantive and procedural details applicable to judicial appeals. 

 
ADDITIONAL INFORMATION 

If you have questions or need additional information on the appeal process, for administrative appeals contact 
the Board Clerk at 207-287-2811 or the Board Executive Analyst at 207-314-1458 bill.hinkel@maine.gov, or 
for judicial appeals contact the court clerk’s office in which the appeal will be filed. 
 
 
Note: This information sheet, in conjunction with a review of the statutory and regulatory provisions 

referred to herein, is provided to help a person to understand their rights and obligations in filing 
an administrative or judicial appeal. The DEP provides this information sheet for general guidance 
only; it is not intended for use as a legal reference. Maine law governs an appellant’s rights. 
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June	12,	2018	

Ms.	Kimberly	D.	Bose	
Secretary	Federal	Energy	Regulatory	Commission	
888	First	Street,	N.E.	
Washington,	D.C.	20426	

Via	online	submission	to:		http://www/ferc.gov	

Subject:	Comments	of	Trout	Unlimited,	Sebago	Chapter,	on	Brookfield	White	Pine	Hydro	Proposed	Study	
Plan	For	The	Hiram	Hydroelectric	Project	(FERC	Project	2530-054).	

Dear	Secretary	Bose:	

On	 behalf	 of	 its	members,	 the	 Sebago	 Chapter	 of	 Trout	 Unlimited	 (“TU”)	 submits	 these	 comments	 on	 the	
Brookfield	White	Pine	Hydro	Proposed	Study	Plan	 (“PSP”)	 for	 the	Hiram	Hydroelectric	Project	 (FERC	Project	
2530-054)	dated	May	14,	2018	(“Project”).	TU	is	submitting	these	comments	in	advance	of	the	June	13,	2018	
PSP	meeting	to	facilitate	discussion	about	TU’s	proposed	study	of	Brook	Trout	movement	in	connection	with	
the	Project	(“Proposed	Study”).	This	submission	is	also	well	in	advance	of	the	August	12,	2018	PSP	comment	
deadline	and	TU	reserves	the	right	to	file	additional	comments	on	or	before	that	time.	

TU	 submitted	 comments	 on	 the	 Pre-Application	 Document	 (“PAD”)	 for	 this	 Project	 and	 submitted	 a	 FERC	
Study	Request	by	letter	dated	March	29,	2018.1	TU	has	also	reviewed	Applicant’s	PSP.	Brookfield	White	Pine	
Hydro	 (“BWPH”	 or	 “Applicant”)	 did	 not	 incorporate	 TU’s	 Proposed	 Study	 into	 the	 PSP.	 As	 justification	 for	
failing	to	include	TU’s	proposed	study	Applicant	stated	the	following:		

“White	 Pine	 Hydro	 Response:	 White	 Pine	 Hydro	 is	 not	 proposing	 a	 brook	 trout	 movement	 study	
documenting	 the	 movement	 of	 brook	 trout	 in	 the	 Saco	 River	 and	 its	 tributaries	 from	 Bonny	 Eagle	
Project,	downstream	of	the	Hiram	Project,	to	the	Swan’s	Falls	Project,	upstream	of	the	Hiram	Project,	a	
stretch	of	approximately	39	miles.	

Brook	 trout	are	a	 resident	coldwater	 species,	preferring	 lakes	and	streams	 that	 stay	cool	 throughout	
the	 summer;	 optimal	 water	 temperature	 for	 brook	 trout	 is	 68°F	 or	 cooler	 (Bonney	 2009).	 While	
tributaries	to	the	Saco	River	may	provide	coldwater	habitat,	the	water	temperature	in	the	main	stem	of	
the	Saco	River	regularly	exceeds	77°F	 in	the	summer	(BWPH	2014;	SRCC	2017),	which	likely	 limits	the	
distribution	of	brook	trout	in	the	main	stem	of	the	Saco	River.	The	Maine	Department	of	Inland	Fisheries	
and	Wildlife	(MDIFW)	manages	the	Saco	River	in	Maine	as	a	self-sustaining	warm-water	fishery	and	a	
put-and-take	 trout	 fishery	 i.e.,	 through	 annual	 stocking	 to	 support	 recreational	 fishery	 demand	 (see	
e.g.,	 MDIFW	 March	 28,	 2018,	 letter	 providing	 comments	 on	 the	 Notice	 of	 Intent	 to	 File	 License
Application	 and	 Pre-Application	 Document).	 Further,	 MDIFW	 stated	 that	 these	 put-and-take	 brook
trout	 stockings	 provide	 anglers	with	 the	 opportunity	 to	 harvest	 native	 trout	 that	 are	 easier	 to	 catch
than	brown	trout	(MDIFW	2016).	As	such,	brook	trout	abundance	needed	to	satisfy	angler	exploitation

1	TU	hereby	incorporates	by	reference	all	of	its	study	request,	past	correspondence,	and	statements	of	record	and	asks	that	these	
comments	be	placed	in	the	record	of	the	proceeding.	
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goals	 in	 the	 Project	 area	 is	 a	 function	 of	 stocking	 intervention	 rather	 than	 recruitment	 via	 fish	
movements	 and/or	 natural	 reproduction.	 In	 other	 words,	 MIDFW	 has	 not	 identified	 brook	 trout	
movement	 in	 the	 Saco	 River	 as	 a	 management	 objective	 for	 the	 Project	 area	 or	 the	 Saco	 River.	
Consequently,	a	brook	trout	movement	study	will	not	produce	data	needed	to	inform	the	development	
of	license	requirements	(see	Study	Criteria	No.	5,	18	C.F.R.	§5.9(b)).”2	

TU	 believes	 Applicant’s	 rationale	 for	 omitting	 the	 Proposed	 Study	 is	 unsupported	 by	 data,	 a	 MDIFW	 PAD	
comment	request,	and	current	law	and	policy	and	is	therefore	incorrect.	TU	further	submits	that	its	Proposed	
Study	easily	meets	the	specific	Study	Criteria	No.	5	of	18	C.F.R	5.9(b)	cited	by	the	Applicant.	Accordingly,	TU	
responds	with	the	following	comments:	

1. Background.

a. TU	 believes	 that	 the	 Project’s	 fish	 passage	 and	management	 provisions	 are	 generally	 incomplete	 and
appear	flawed:

At	present,	the	Project’s	fish	passage	requirements	are	subject	to	a	July	18,	2007	FERC	Order3	(“2007	Order”)	
that	 was	 the	 result	 of	 a	 2007	 Settlement	 and	 Assessment	 filed	 on	 March	 27,	 2007	 (“2007	 Settlement	
Agreement”).	 	 The	 2007	Order	 provides	 in	 part	 that	 the	 status	 of	Atlantic	 salmon	below	Hiram	Dam	on	or	
before	 2025	 keys	 the	 Applicant’s	 requirements	 for	 fish	 passage.	 TU	 was	 not	 an	 intervenor	 in	 the	 FERC	
proceeding	nor	a	party	to	the	2007	Settlement	Agreement,	but	notes	that	Attachment	1,	a	USGS	analysis	of	
the	BWPH	Saco	River	Diadromous	Fish	Passage	Report,	indicates	flawed	methodology	is	being	used	to	assess	
fish	passage.	TU	acknowledges	that	this	coupled	with	recent	weak	Atlantic	salmon	returns	put	Atlantic	salmon	
restoration	efforts	in	the	watershed	in	doubt.	However,	these	efforts	are	still	ongoing	and	the	species	has	not	
yet	been	deemed	to	be	unrecoverable	for	the	Saco	River	watershed.	TU	believes	it	is	premature	to	imply	that	
because	 the	 species	 numbers	 are	 down	 (or	 even	 non-existent	 in	 certain	 locations	 for	 the	 time	 being)	 that	
planned	 fish	 passage	 governed	 by	 the	 2007	 FERC	 Order	 for	 the	 Hiram	 Dam	 will	 be	 unnecessary	 or	 not	
required.	It	is	self	evident	that	the	purpose	of	fish	passage	is	to	allow	for	species	access	to	spawning	or	other	
habitat	that	would	have	existed	but	for	the	dam.	Fish	passage	is	essential	to	anadromous	fish	runs	and	their	
potential	restoration	and	TU	believes	adequate	fish	passage	may	also	be	essential	to	the	movement	required	
for	the	restoration	and	preservation	of	native	species	such	as	the	Brook	Trout	(Salvelinus	fontinalis).	

Importantly,	TU	notes	that	there	is	no	mention	of	Brook	Trout	habitat	or	movement	in	either	the	2007	FERC	
Order	or	the	2007	Settlement	Agreement.		Whether	this	omission	was	intentional	or	by	oversight,	there	is	no	
apparent	rationale	or	justification	for	the	omission	of	such	an	iconic	native	species	of	major	importance	to	the	
State	of	Maine	and	other	stakeholders.	

Here,	 even	 assuming	 Applicant	 proceeds	 with	 fish	 passage	 construction	 as	 planned,	 there	 are	 no	 data	 or	
studies	 that	 exist	 that	 demonstrate	 such	 passage	 can	 be	 used	 by	 Brook	 Trout	 to	 facilitate	 their	movement	
either	to	critical	spawning	areas	or	to	escape	the	high	temperature	regimes	(created	in	part	by	the	dam	itself)	
and	acknowledged	by	the	Applicant	in	its	PSP.	It	is	therefore	critical	to	first	establish	with	data	obtained	from	

2	Applicant’s	PSP	at	5-4,	5-5.	
3	See	Order	Modifying	and	Approving	Fish	Passage	Assessment	Report	and	Recommendations	for	Fish	Passage	and	
Fisheries	Management	(120	FERC	¶	62,050).	
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TU’s	 Proposed	 Study	 that:	 (1)	 the	movement	 of	 Brook	 Trout	 present	 in	 the	 Project	 Area	 (through	 stocking	
efforts	or	otherwise)	is	affected	by	the	Project	and	the	Project	Area’s	temperature	regime;	and	(2)	if	the	data	
suggest	 that	 in	 fact	 this	 is	 the	 case,	 whether	 existing	 fish	 passage	 provisions	 provide	 sufficient	 remedial	
measures	to	allow	for	Brook	Trout	movement	for	survival	and	spawning.	

b. The	State	of	Maine	and	MDIFW	have	clearly	prioritized	the	protection	and	preservation	of	Brook	Trout:

The	 presence	 of	 Brook	 Trout	 habitat	 constitutes	 a	 significant	 and	 valuable	 fishery	 resource	 of	 great	
importance	to	TU,	the	State	of	Maine	and	other	stakeholders	and	is	thus	a	matter	of	vital	public	interest.	It	is	
well	established	that	in	addition	to	recreational	angling,	Brook	Trout	provide	a	significant	forage	feed	for	other	
fresh	water	 fish	 as	well	 as	 for	 avian	predators	 such	 as	Bald	 Eagles,	Ospreys,	 Kingfishers	 and	Herons.	 Brook	
Trout	are	an	iconic	and	historically	significant	native	species.	As	an	example	of	the	State	of	Maine’s	recognition	
of	 the	 importance	 of	 this	 species,	 in	 2006	 Legislative	 protection	 was	 extended	 to	 native	 brook	 trout	
populations.4	

In	 July	of	2009,	 two	years	 following	 the	 issuance	of	 the	2007	FERC	Order,	 the	Maine	Department	of	 Inland	
Fisheries	 and	 Wildlife	 (“MDIFW”)	 issued	 its	 Brook	 Trout	 Management	 Plan	 (“2009	 Plan”)	 which	 clearly	
indicated	 that	 the	 preservation	 and	 restoration	 of	 Brook	 Trout	 had	 become	 a	 priority	 for	 the	MDIFW.	 The	
2009	Plan	confirmed	that	“[n]early	all	of	the	State's	inland	waters	were	originally	suited	for	brook	trout.	This	
situation	 began	 to	 change	 as	 increases	 in	 human	 population	 growth,	 industrialization	 (including	 the	
construction	of	power-generating	dams),	agriculture,	and	timber	harvesting	became	increasingly	widespread	
in	the	1800's.”5	It	has	also	been	noted	that	“[e]ven	at	existing	dams,	brook	trout	habitat	can	be	impacted	by	
hydropower	project	operations	 that	modify	 flow,	or	 that	 result	 in	changes	 in	water	quality	and	temperature	
either	upstream	or	downstream	of	the	dam.”6	The	prioritization	by	MDIFW,	and	the	detrimental	changes	and	
ongoing	affects	of	hydropower	operations	in	proximity	to	Brook	Trout	habitat	are	among	the	specific	reasons	
some	 have	 concluded	 that	 Brook	 Trout	 habitat	 “….has	 the	 potential	 to	 affect	 hydropower	 development	
potential	by	increasing	project	costs	to	address	brook	trout	habitat	protection	and	management	needs.”7	

In	connection	with	the	Project	specifically,	MDIFW	further	stated	in	its	In	Hiram	PAD	comments:	

“Based	 on	 information	 in	 the	 PAD	 for	 the	 Hiram	 Project,	 and	 preliminary	 staff	 analysis,	 we	 have	
identified	 migratory	 fish	 (i.e.,	 Atlantic	 salmon	 and	 American	 eel)	 as	 resources	 that	 could	 be	
cumulatively	 affected	 by	 the	 continued	 operation	 and	 maintenance	 of	 the	 Hiram	 Project,	 in	
combination	with	other	hydroelectric	projects	and	activities	in	the	Saco	River	Basin.”	MDIFW	requests	
the	statement	be	corrected	to	include	both	resident	and	migratory	fish.8	

Brook	Trout	are	a	resident	and	migratory	fish,	and	Applicant’s	statement	that	MDIFW	has	not	identified	Brook	
Trout	as	a	Project	management	objective	appears	to	be	inconsistent	with	MDIFW’s	specific	request	to	do	so	in	
its	Hiram	PAD	comments.	Further,	to	conclude	that	angler	exploitation	goals	are	satisfied	with	current	stocking	
misses	the	broader	benefits	and	public	interest	in	Brook	Trout	preservation	evidenced	by,	among	other	things:	

4	See	LD	1131,	An	Act	to	Recognize	and	Protect	the	Native	Eastern	Brook	Trout	as	one	of	Maine’s	Heritage	Fish.	
5	2009	Plan	at	3	(emphasis	supplied).	
6	Maine	Hydropower	Study	prepared	for	the	Maine	Governor’s	Energy	Office	by	Klienschmidt,	February	2015	
(“Kleinschmidt	Hydropower	Report”)	at	2-13	(emphasis	supplied).	
7	Kleinschmidt	Hydropower	Report	at	2-13	(emphasis	supplied).	
8	SD1	Section	4.1.1,	Resources	that	could	be	Cumulatively	Affected,	MDIFW	PAD	Comments	at	13	(emphasis	supplied).	
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